
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Pet i t ion

Bo l ton  Surg ica l  Co.  ,  Inc

AFFIDAVIT OF MAIIING

of  a  Def ic iency  or

or a Refund of

29 of the Tax law

f o r  t h e  P e r i o d  1 2 / 7 / 7 2 - I I / 3 0 / 7 5 .

State of Nen York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of June, 1980, he served the within not ice of Determinat ion by mai l-

upon Bo l ton  Surg ica l  Co. ,  Inc . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

B o l t o n  S u r g i c a l  C o . ,  I n c .
23-25 Dav is  Ave.
Poughkeepsie, Ny 12603

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the saj-d

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l8 th  day  o f  June,  1980.

o f

o f

for Redeterminat ion

of a Determinat ion

Sa les  & Use Tax

under Art ic le 28 &

a Revision

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

l8th day of June, 1980, he served the within not ice of Determinat ion by mai l

upon Conrad Pol ly the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Mr. Conrad Pol1y
Po1ly & Shapiro
222 Sta t ion  P laza  N.
Mineo la ,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said r ,rrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

l8 th  day  o f  June,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18 ,  1980

B o l t o n  S u r g i c a l  C o . ,  I n c .
23'25 Davis Ave.
Poughkeepsie, NY 12603

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of  the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Conrad PoIIy
Pol ly & Shapiro
222 SLaLion Plaza N.
Mineo la ,  NY 11501
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BOI,TON SURGICAL CO., INC.

for Revision of a Determinat ion or for
Refund of Sales and Use Taxes under
Art ic les 28 and 29 af the Tax Law for
the Period December 1, 1972 through
November  30 ,  1975.

DECISION

Pet . i t ioner ,  Bor ton surg ica l  co. ,  rnc. ,  23-25 Davis  Avenue,  poughkeepsie,

New York 12603, f i led a pet i t ion for revision of a determinat ion or for refund

of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the period

December 1, 7972 through November 30, 1975 (Fi le No. 15296).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Bldg. 9,  State Campus, Albany, New

York ,  on  December  4 ,  1979 a t  1 :30  P.M.  Pet i t ioner  appeared by  Conrad Po l ly ,

cPA. The Audit .  Divis ion appeared by Ratph J. Vecchio, Esq. (Harry Kadish,

E s q .  ,  o f  c o u n s e l ) .

ISSUES

I. Whether pet i t ioner was required to col lect the local sales taxes on

i ts  sa les  in  ju r i sd ic t ions  wh ich  imposed loca l i t y  taxes .

I I .  Whether  pe t i t ioner 's  sa les  o f  in t rauLer ine  dev ices  were  sub jec t  to

t a x .

FINDINGS OF FACT

1 .

business

2 .

issued a

Pet i t ioner ,  Bo l ton  Surg ica l  Co. ,  Inc . ,  opera ted  a  surg ica l  supp ly

,  se l l ing  pr imar i l y  to  hosp i ta ls ,  nurs ing  homes and doc tors .

0n June 22, 1976, as the result  of  an audit ,  the Audit  Divis ion

Notice of Determinat ion and Demand for Pavment of Sales and Use Taxes



- 2 -

Due against pet i t ioner for the period December 1, 7972 through November 30,

1 9 7 5  f o r  t a x e s  d u e  o f  $ 5 , 6 8 7 . 9 6 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 2 , a 9 0 . 7 6 ,  f o r  a

t o t a l  o f  $ 7 , 7 7 8 . 7 2 .

3. Pet i t ioner executed a consent extending the t ime within which to issue

an assessnent of sales and use Laxes for the period December 1, 1972 through

August  31 ,  1973,  to  December  20 ,  1976.

4. 0n audit ,  the Audit  Divis ion, based on an examinat ion of sales i -nvoices

for the test months of August 7974, December I974 and September 7975, determined

that pet i t ioner fai led to col lect tax on the sales of intrauter ine devices

(IUD) and that such sales amounted Lo $8,563.00 for the audit .  per iod and

asser ted  sa les  tax  Lhereon o f  $431.04 .  The aud i t  a lso  d isc losed tha t  pe t i t ioner

fa i led  to  co l lec t  the  loca l  sa les  tax  on  sa les  made in  ju r isd ic t ions  tha t

imposed a local sales and use tax. A margin of error was computed for each

jur isdict ion affected in the test months and was appl ied to reported taxable

sa les  fo r  the  aud i t  per iod  wh ich  resu l ted  in  loca l  sa les  taxes  due o f  $51256.92 .

5. Pet i t ioner conceded that i t  was l iable for the local sales taxes not

co l lec ted  f ron  the  purchaser ,  except  fo r  the  sa1es  tax  o f  $3r179.29  asser ted

on i ts transact ions with Hamil ton Avenue Hospital  which is located in Sul l ivan

County.

6. Hamil ton Avenue Hospital  f i led New York State and local sales and use

tax returns for the period at issue and reported thereon the local tax imposed

by Sul l ivan County on purchases from pet i t ioner.  Pet i t ioner submitted copies

of Hamil ton Avenue Hospitalrs returns along with support ing workpapers that

ident. i f ied the vendors, the amounL of purchases subject to use tax and the

appl icable tax due. The amount of purchases l isted from pet i t ioner agreed

with those determined bv the Audit  Divis ion for the test months.
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7. Pet i t ioner argued that l l lDs qual i fy for the exemption provided in

sec t ion  1115(a) (3 )  o f  the  Tax  Law fo r  med ica l  equ ipment  and supp l ies  and

although said sect ion of the Tax Law became effect ive September 1, 7976, the

Tax commission is empowered to apply the exempt. ion retroact ivery.

8. Pet i t ioner acted in good fai th at al l  t imes and there was no intent

to evade the tax.

CONCTUSIONS OF IAW

A.  That  pe t i t ioner  was express ly  requ i red  to  co l lec t  sa les  tax  imposed

by a local jur isdict ion pursuant to sect ion 1254(a) of the Tax traw; that

pet ' i t ioner fai led to comply with said sect ion of the Tax Law and therefore is

personal ly l iable for the tax required to be col lected in accordance with

sec t ion  1133(a)  o f  the  Tax  law.

B. That al though pet i t ioner is l iable for the local taxes i t  fai led to

col lect,  Hamil ton Avenue Hospital  paid such taxes direct ly to the Tax Commission

and that i t  is not the intent ion of the Tax Commission to col lect tax twice on

the same sale. Accordingly,  the addit ional local tax determined by the Audit

D iv is ion  fo r  Su l l i van  County  i s  reduced to  $87.82  to  re f lec t  the  de le t ion  o f

sales made to Hamil ton Avenue Hospital .

C. That pr ior to September 1, 7976, nedical  equipment and suppl ies were

exc luded f rom the  exempt ion  prov ided in  sec t ion  1115(a) ( : )  o f  the  Tax  Law

(amended by  Ch.  201,  Laws 1 .976,  e f fec t i ve  September  1 ,  1916 to  inc lude med ica l

equipment and suppl ies),  therefore I IJD's were subject to t .ax during the period

a t  i s s u e .

That an IUD is exempt medical  equipment under sect ion 1115(a)(3) of

the Tax Law effect ive September 1, 7976, notwithstanding the sale to persons

for  use  in  per fo rming  med ica l  o r  s im i la r  serv ices  fo r  compensat ion .
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D.  That  the  pe t i t ion  o f  Bo l ton  surg ica l  co . ,  rnc . ,  i s  g ran ted  to  the

extent indicated in Conclusion of Law "8";  that the Audit  Divis ion is hereby

directed to modify the Not ice of Determinat ion and Demand for Payment of Sales

and Use Taxes Due issued June 22, 1976; that the recomputed tax due shal l  be

together with interest computed at the minimum statutory rate; and that,

except  as  so  gran ted ,  the  pe t i t ion  is  in  a l r  o ther  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSI0N

JUN 1 I l9B0
STATE TAX COMMISSION

COMMISSIONER


